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Business can be prickly. There is a lot to know and it is difficult to get it all right all the time.
So. this e-book is about filling some gaps in your knowledge.

All the chapters are written by Adelaide based experts in their field. | hope that you benefit
from their expertise.

| like to would thank all the contributors to this book who have given their time and
expertise so that you can benefit. Each chapter has been written in their own words.
Please contact them if they can assist in your business. Their contact details are to
be found at the end of the chapter(s) that they contributed.

Thanks also to Alex Nettheim (Phone 0400 273 518) for the front cover photograph;
and Dana Nettheim for her assistance in the way that the book looks.

Parkland Business Services is a boutique Adelaide based consultancy business.
Looking at businesses and their systems from front to back, Parkland helps business
focus on cost reduction, improved productivity and protection strategies that allow a
business to grow.

Parkland does this by exploring all the facts and alternatives around an issue and
providing clients with an understanding of the implications of various strategic
alternatives. The client can then make informed choices —a view to having the right
strategy for growth.

For more information contact Christine Jankus on 1300 729 113 or emaiil
admin@parklandbiz.com.au

This e-book is made available to you free of charge.
If you like this, please feel free to share it.
Send it as an attachment by email to anyone you like.

Print it and copy it.

The only thing you can’t do is sell it or change it.
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Business is a broad and fascinating subject.
There are many, many, different types of businesses.
Business works in numerous fields of endeavour.

Manufacturing, Distribution, Wholesale, Retail and Service to name but a few. Businesses look different, the
people who own and run them are different, but businesses are fundamentally all the same.

Every business has a product (or service). Every business makes a sale of some kind and every business has
customers or clients to serve.

Not every business makes a profit.
Let's look at some observations of mine about business and businesses.

Perhaps you will find some tips that you can apply, or some traps that you can avoid. Perhaps you will find
positive reinforcement for things you are already doing in the day to day working life of your business. Perhaps
this will help you buy or sell a business.

Whatever the level of ownership effort, the value or worth of any business is linked to the net profit. If the
business is not truly profitable, all of the effort that has gone into the enterprise has been wasted. Even
businesses in the so called “not for profit” sector will do better if they are profitable.

Many businesses tease their owners by being profitable on say a seasonal basis, or on the rise of a changed
trend, only to lapse into a different pattern of profitability (that is a loss) at other times or in other
circumstances. The rollercoaster ride for the owners is draining to say the least.

In highly seasonal businesses, inevitably once in a while, the high season does not arrive or is delayed and
fails to fulfill expectations. The snow season is one example of this, where year after year “the break” to begin
the season is so eagerly awaited.

External factors coupled with seasonality can play a part too. The effects of the outbreak of SARS on the
Australian tourist industry are a good example. The young European travelers simply did not come “down
under” for a season or two as they avoided Asian stopovers.

Businesses that tease can be extremely hard to manage, particularly from a staffing perspective, let alone the
financial and cash flow demands for support during the off season. Businesses that don't tease are more fun.

The natural optimism of business owners can often cloud the reality of emerging circumstances that will affect
their business. Sometimes the reality check is best provided by someone who does not work in the business
on a day to day basis. “She’ll be right” is most often wrong.

Seeking support advice is not a sign of failure, it's often about defining the future. Overall, understanding the
reality of a negative circumstance and dealing with it, is a very focusing experience.

Planning the outcomes of a positive reality is a powerful future growth tool.
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Quality businesses have systems. These systems are easily understood, are part of transferable knowledge
during new employee orientation and are simply part of the psyche of the business. “This is the way we do
things.” “This is our bible.” “Here is our operations manual.”

In quality businesses, an outsider who wants to understand the business can do so by a quick examination of
the systems.

A lack of written policy and system will diminish the value of a business.

“Why am | doing this?” is the catch cry of thousands of proprietors as they struggle to face the next day. When
it reaches this point the draw down on reserves begins. These reserves now need to deliver the resilience
required to overcome the challenges faced. Many of these reserves relate to physical and mental well being,
not just to “business smarts”.

Fitness, healthy habits, diet will all build resilience reserves.

One of the great difficulties proprietors face in smaller, high cash taking, poorly systemized businesses, is the
temptation to divert cash from the business to their personal ‘care’.

It is very hard indeed to recognize that as each one hundred dollar transaction enters the company, that by the
time it has washed through the business and all costs related to the sale are taken up, the rent and advertising
paid, that the true net result of the transaction will only be five dollars or so at best.

Divert that one hundred dollars to your own use and the next nineteen hundred dollars of sales will be needed
to cover the ninety five dollars that was destined to cover the expenses of the business.

This simple example highlights amongst other things the absolute importance of proprietors rightful
entitlements, salary superannuation etc, being paid and on time, by the business.

If a business cannot afford to pay its owners what they would earn if employed elsewhere, the business is not
a quality business and it is teasing its owners.

! # 3% &

Are your antennae up and working?

Whilst the best proprietors of quality businesses are rarely occupied by their competitors activity, choosing
instead to make sure that they are doing absolutely everything right themselves, market awareness and
knowledge nevertheless plays a vital strategic part in success.

How big is the market? What are market trends? What is happening in other states and countries? Where can
| learn more to support my five year plan? Can suppliers to my industry tell me more?

In some sectors, the reporting of daily pricing variations between competitors has become an art form.

This knowledge is perhaps helpful until the following day, but is a minor part of great overall and researched,
market knowledge.

Many businesses consistently make large volumes of sales to repeat customers without there ever being a
contract for supply. Whilst these sales will be seen by a prospective buyer of the business as a great positive,
when the advisors to the purchase transaction are asked for their opinion, they will be arguing that the value of
the business (and hence the price to be paid) will be a function of future maintainable earnings.
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Contractual arrangements often provide evidence of possible future outcomes.

A lack of formal arrangements will certainly be viewed as a negative to future earnings. In certain sectors
(contracting and distribution for example) the value of more formal Agreements cannot be overstated.

( )

There are dozens of ways very simple loyalty programs can be built into any business.

How do you like being treated? How do you feel about rewards you may receive? What programs do you
dislike?

The answer to these questions may lead to the introduction of your own program.

The simplest of systems can gain great support via your regular newsletter (if you don’t have a newsletter, it is
well worth considering). Vouchers too, can be a very low cost loyalty reward. If your vouchers are for another

local business, or a business in an area where you are seeking influence, respect for your business and what
you do, can be greatly enhanced.

Not costly, not expensive to run, loyalty programs will keep you in touch with your clients.
* l+ %
Profits are one thing, but positive cash flow is everything.
A positive cash flow can support stock increases, reduce fees, service expansion and so on.
Cash flow management is a skill not to be overlooked.

Asset strong, liquidity poor companies are amongst the most demanding to run.

If you are contemplating the purchase of a business it is most prudent to examine thoroughly the working
capital requirements and cash flow implications as an important part of due diligence.

+

Some of us have flair, some do not.

Flair can grow out of the natural enthusiasm that has led to a successful result. Flair may be hidden, awaiting
release. Flair may be what you admire in others and may be able to be adapted for your circumstances.

Your, wife, husband, partner, salesman may have more flair than you. Let them develop the flair that every
business needs.

Flair is a part of your Marketing Statement and Brand.

What is your unique proposition? What do you provide that no other can provide? What do we get from dealing
with your business that is valuable enough for us as customers, to deal only with you and not your
competitors? What does this business do that others have overlooked? What makes the buying experience
unique?

This unique component is a valuable asset of any business which contributes to the worth of its goodwill. It
should not be overlooked.

The unique proposition separates the quality business from the “me too” look alike.
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Businesses are a part of life and like life itself they and the people who own them and work in them can have
their life changed by just one phone call.

Who knows when or if ever that call will come? Is the business ready for a call? So many enterprises are not
ready for any call, be it positive or negative.

The call that changes the fortune of the business rapidly upwards may be just as devastating in the long term
as the call that decimates the business there and then.

So being Sale Ready, Growth Ready, Decline Ready are all important aspects of business planning.

Very few things in life happen at absolutely the perfect time. Planning and dedication to the plan, may make
your business more ready for change than most.

/[ 01

Bevan Roberts, M.R.E.l., M.A.I.C.D., A.M.A.|.B.B.
Director Dale Wood Business Brokers

Bevan is an experienced Manager across an extremely wide range of Industries.

A South Australian, he established and ran his own business for over 25 years, returning to SA after 6
years interstate.

His business supplied home improvement products to both the private and specifier sector.

He joined Dale Wood Business Sales Consultancy in 2005 and in 2007 became part of a
management acquisition of this well established consultancy.

As CEO he is responsible for the market postioning and development of the business.

He has recently been appointed to the Business Council of South Australia.
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After many years in the hospitality industry, | have learnt many things. None of these apply to the
hospitality industry only. The things | have learnt are important because they deal with the experience
that as | business person | can give to the customer. The WOW factor.

22 3 ) 4) 4)

The first rule of real estate is the same in business - location, location location.

When setting out to open a new venture, it is critical to choose the right location. Passing trade - both
foot traffic and road traffic is important. The people need to see the premises and be seen in them by
the passing trade.

A view, such as a beachfront or even a place to people watch is a big factor.

| have never bought a business that was doing well - | have only bought businesses because | loved
the location.

2.2 I 52.25 +

Not everybody is good at knowing when WOW is going to work. So far, | have followed my instincts.
Sometimes my ideas have come from looking what has worked for others and putting my personal
stamp on it. Other times | have borrowed pieces from others and combined them to create the look
and feel like | wanted. Sometimes it was pure gut feel.

WOW only comes if you have meticulous attention to detail. Renovations need to be of the highest
standard - people can tell if something is done on the cheap (unless that is your look).

If you want to create a theme for the business, find out what your clients want and make it happen.
They need to immerse themselves in the experience.

Our first hotel had the theme of a micro brewery and the style of the turn of the century. Our next had
a sports bar theme and included as many activities as could be achieved in the space (e.g.
basketball); after that we did motoring memorabilia; visual excitement and theatrical performances.
But whatever we did, we dared to be different.

If you cannot create WOW in the premises themselves - such as when you own a franchise, getting

people to come the first time may be easy (particularly if you got the location right). But to get them to
come back again requires a WOW factor that is something other than the premises.

2.2 6

The first rule in hospitality is to smile and make your customer feel important. Treat them the way that
you want to be treated.

When | walk into any place, | want to be greeted by someone who looks as if they are pleased to see
me, makes me feel comfortable and provide me with what | want.

Ok, it might be corny to say "It is a pleasure to be a part of your day” with a smile. But it will work

every time! The customers love it. It makes them feel good and you will always get a positive
response.
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If a customer’s last experience at your business is a smile, they will want to come back.

2.2

This has to be one of the hardest jobs in any business. Not only finding out what your customer
wants - but communicating that all the way down the line - from the welcoming staff, to the bar to the
kitchen - that same message has to get through.

Communication makes sure your customer gets what they want.

Product knowledge is critical. Product knowledge means knowing what the product is, what you can
deliver, when you can deliver it. It may sound like a cliché, but it works every time.

So, if you are selling wine, you need to know the different varieties, styles, vintages etc and have the
ability to recommend with confidence.

Know your customer, know your product and communicate. Manage you client's expectations - if you
cannot deliver what they want - let them know, offer an alternative, make them feel good.

Better the experience by up-selling. No one is offended by being asked “is there anything else you
would like that?” and suggesting a range of condiments; or “could | interest you in........ ”

Good service will come naturally if you have the right communication skills - and people have and
always will pay for good service.

2.2 4 47 47

The ultimate experience matches quality, style presentation and price to the customer’s expectations.

2.2 7 8 %7

A crowded restaurant will draw people even if it is not as good as the one next door. Why? Because
people draw people.

Most people don’t want to be the only ones in a venue. They want to be part of a crowd. They want
to be experiencing with people who are sharing a common experience.

That involves finding out who your target market is and marketing to them.

If your ideal customer is 25 — 45 couples or singles with disposable income, don’t expect them to be
attracted to a noisy family style restaurant.

22 " 8

When Lyneece and | had the Earl of Aberdeen hotel, we opened on Monday night - usually dead in
the hospitality trade. Our Monday customers came from the hospitality industry - Monday was the first
day of their "weekend". We were open when they wanted to go out.

Monday nights was a huge success because we worked out that there was a market not being
catered to and catered to it. And, because we had a crowd on Monday night, passing trade would
find it very unusual and were motivated to come in on another night.

The rest of the week naturally, was just as busy.
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Being in business is all about making money.
| am a great believer that the money will follow if the customers are happy.
BUT, that assumes that you know your margins - on everything.

If you do not know how much you are making on everything in the business, you may as well close
the doors. Your cash flow must cover ALL the businesses expenses and make a profit on every day -
otherwise - get a job!

If you are not charging enough, then you may be losing money. If you are charging more than the
rest of the market - make sure that your customers have a perception of value that will make them
pay a premium for your goods/services.

It does not mean that you have to be the cheapest - as value is a perception - but you cannot, must
not, trade at a loss.

If your business attracts the “in” crowd, then you need a “Plan B” because the in crowd can be very
fickle. If your value proposition is quality food, then that combined with the “in” crowd will guarantee
your success until your food and service is no longer any good. Look at any great but stuffy
restaurant.

In any business, the unexpected can occur. This means that not only do you have to have enough to
make a profit at the end of the year, but also that you have enough money in the bank to meet
unexpected expenses. Because they do arise, and usually when you least expect it. You must be
able to put your hands on some money - how much will depend on your business - to meet those
costs.

The best advice | can give you if you are not comfortable with the process of setting your prices, visit

the competition, see what they are charting and then use your accountant to help you through the
process.

22 | 91 ! |
It is so important to have the right tools for the job.

In a kitchen you need the best cook, knives, ingredients, menu etc. In the front of the house, you
need the right product and service. In the office you need the right software, managers etc.

But none of these will be any good to you if you do not know how to use them.

At the end of the day, your most valuable resource is your staff.

Communication between all sections and staff is critical to boost your performance. So, why have the
best software package for your industry if you only use it as a glorified order taker. It must be used to
give you all the minor details that can make or break the business. It must be able to provide you with
the financial reposts you need, stock information, staff rostering, sales reports, cash flow analysis etc

There are many business tools out there that can help you make money in your business - learn what

they are, use them well. If you can't, get in a consultant who can. Their costs will be recovered many
times over.

22 * /&1

Get and use the best advice that you can afford. It is all about quality. It is these people who can tell
you what you do not know about your business and help you achieve your goals.

© Parkland Business Services Pty Ltd 2009
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| have used many advisers over the years and know that expensive advice is not always the best
advice. Inexpensive advice is not always inferior. But bad advice is ALWAYS bad advice.

Getting advice is really a three step process. The first is to know when you need advice. The second
is to select the right adviser; and the third is to put the advice into practice.

The first requires you to know what you do not know; then put your ego in your pocket. Being in
business is not about you — it is about your customer and product/service.

When choosing your advisers, make sure that they suit your business and your personality.
Remember, you will be interviewing them as much as they are interviewing you. Some advisers may
be too aggressive for your business. Others too conservative. ltis a little like baby bear's porridge
you adviser has to be just right for you and your business. You have the right not to use them, just as
they have the right not to work for you and your business.

2.2 0 1

If you believe in yourself, you will believe in what you are doing. With that confidence, you will attract
people to your business and make money.

[ 1&

Anthony Schmidt and his wife Lyneece have run a number of successful businesses in the hospitality
industry since 1983. These total 17 in number and all have been at the forefront of the industry.
Anthony now consults to the hospitality industry and specializes in helping business identify and
resolving those issues that are hindering the growth of the business.

Anthony can be contacted on 0418 821 863

© Parkland Business Services Pty Ltd 2009
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There is no good way to tell someone that they have lost their job, although there are numerous ways
of doing it badly. So one of the best ways of avoiding the process is to make a really serious effort to
get the hiring process right in the first place.

This chapter concentrates on how to hire effectively so the next chapter goes on to outline, when all
else fails, how to terminate an employment agreement legally and with dignity and grace for alll

concerned.

Hiring is a really important activity that just begs to be done properly. But experience suggests that

many managers get it well and truly wrong.

So consider this ten step program before hiring anyone.

9 N 8 !

In other words, know what position is designed to do.

What are the deliverables of the role? How are the outcomes to be measured? What technical skills

are essential to the job? What academic qualifications are needed?

These should be documented — simple dot points will do - and form the core of a position description
(the “PD").

9 $%! I+ -

It is critical to know what kind of person will be a good fit for your business.

Is your business a fairly serious, no frills organization or is it a somewhat casual and laid back
workplace? What sort of people are already there and what style of person would best fit in with

them?

These are important to know for the PD because if you run (say) a fairly young PR Agency where
everyone is in jeans you may not want a serious, suit and briefcase, rolled umbrella type. Then again,
you might be wanting to change things a bit and introduce some new ideas and styles into your

workplace. Once again, more dot points for the PD.

© Parkland Business Services Pty Ltd 2009
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You need to give serious thought to not just the job at hand but what the future may hold.
Is part of the function of this job to be part of any succession planning or future growth in an
expanding business? If it is then the person you are seeking might need some different skills or

qualifications?

More dot points for the PD.

Or perhaps you want the potential to embrace change, organizational or cultural.

More dot points for the PD.

Knowing what the job is worth, how to attract the right talent, what the impact upon salaries for
existing employees will be and what will it take to attract someone from, for example, a competitor all

need to be thought through.

Think about there how to structure the package in terms of stretch targets and bonus payments for

above average performance (go back to dot point one regarding performance measures).
More dot points.
By now you have assembled enough information to make serious and informed decisions about your

future employee — perhaps at this stage you may wish to consult other staff about your intentions

although if the new hire is to replace an existing employee then obviously discretion is essential.

9 8 & !

Now, there’s a book to be written on this subject but in practice there are several options.
Firstly, you can target a known performer elsewhere and try to approach them direct. The worst that
can happen is a rejection but don’t forget that they could tell their employer about your actions and

you may or may not be concerned at that.

Secondly, you can advertise and then assess the response yourself. This isn’t too difficult in a market

of labour shortages but that may change and you could be inundated with cv’s.
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Thirdly, you can use a labour hire or recruitment firm. There’s a cost to doing this but it can save you

a lot of time and hopefully produce a good result fairly expeditiously.

Fourthly, you can invite your own employees to nominate people they already know to be good
operators — this is especially seen in professional service firms. The person who made the
nomination can be paid a bonus when the new recruit signs on — provided that they stay beyond the

probationary period.

9 1) &&

This step cuts to the quick of interviewing from a short list of candidates that on paper at least are

perfectly suitable.

Some firms have a preliminary interview conducted in-house by a person to screen the candidates
and second guess the boss — others don’t and the boss does all the interviewing. You can work out

what's appropriate and relevant to your firm.

But the point to be made here is that if you have done the preliminary work properly and prepared a
PD, the right candidate should be fairly self evident. The trick at interview is to see how the person will

fit into the organization.
Fit is tricky and hard to define but there are two key elements to this part of the hiring process.

First have your preferred candidate complete a Psych. Appraisal. Worth their weight in gold in
helping you work out how the person will fit and respond to supervision, direction and
approaching tasks.

Second, reference check the candidate and ensure their qualifications are genuine.

Thorough and comprehensive reference checking should scrutinize past performance and assess
future potential and performance. Beware though of candidates giving you the contact details of three

of their “mates”. You need people who will be objective and honest with you.
Yes, it is sometimes difficult for someone who has been in a job for a few years to nominate referees
because they just cannot let their employer know they are planning to resign. But persist and ask

them to think of people who have already left the firm and can thus speak freely.

If you cannot get two or three really good insights into how your candidate has worked out in the past

then perhaps you should reconsider this particular appointment.

© Parkland Business Services Pty Ltd 2009
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Also, with the power of desk top publishing, most people can produce a University or TAFE letterhead

if they try, so do check that qualifications claimed are genuine.

9 " $ %2 = 2

If you did step four properly then you will already know the dollars, performance measures and
tasks/outcomes required. You will know what the market is paying for similar roles and importantly,

what your business can or cannot afford.

So negotiations can be reasonably short and then documented into an offer.

One of the pitfalls of hiring is that this is often the point at which the whole process unravels when
your chosen person goes back to work to resign and then his or her boss makes a counter-offer to

keep them.

We suggest that as part of your offer you discuss the potential for this to happen. Put it on the table
and be frank that you would hate to see this happen but realistically know it might. Suggest to your
candidate that any attempt to “bribe” them with more money or other considerations could be
anticipated but perhaps if he or she had been valued at that level before, they would not be here

receiving your offer.

9 ' , > & &>& 7

Your candidate is ready to come onboard; staff has been advised of the appointment and working

space allocated. The critical point is to ensure a properly planned introduction and induction program.

Meet and greet sessions, learning the ins and outs of parking, security, corporate rules etc make for a

welcoming and professional start. They should be reviewed and refreshed on a regular basis.

Any delegations to incur expenditure issued, procedures printed out and put into a folder and staff
directories and so on available. In a large workplace, a floor plan that puts names on desks is a great

help and even better will be a few pages of staff mug shots.

There is so much for a new appointment to learn in their first few weeks, that these simple few steps
will pay off very quickly.

© Parkland Business Services Pty Ltd 2009
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A formal review process should be established as soon as practicable- no matter how busy people
are.

Over the first three months a face to face review of everything relevant to the job can help to clarify
issues, ensure expectations are met or amended and importantly, help small problems from becoming
big issues. A regular and properly scheduled forward series of meetings to keep everything on track is
a really vital part of the induction process. Something like daily for half an hour for the first week, twice

a week for the balance of the month and then once a week for months two and three.

The nature of the job and the size of the office obviously come into play here. If the new person is a
direct report then of course you would have some sort of schedule of duties and responsibilities. In a
small office there may well be less formality but think through the principles of what has been

suggested and just tailor them to your own business and personal style.

Some organizations appoint a buddy to help newcomers settle — typically someone of roughly the
same age, gender and seniority perhaps. We also think there should be a simple procedure that
outlines corporate policies on reporting matters that need intervention or monitoring that may be

difficult to bring up with a manager so you provide an alternative line of communication.

It is critical to schedule regular appraisals of performance against pre -agreed performance indicators.

Regular appraisals can flag performance issues before they become insurmountable or major.

Many businesses review performance and targets, especially against budgets, at the end of the
month, quarterly and half yearly. An appraisal at that time seems reasonable and fair to all concerned
and gives everyone involved a chance to communicate and understand what drives the business (and

the boss) and to plan their own activities accordingly.

But, if all else fails and there’s the need to exit someone from your organization, read the next chapter

on how to deal with this aspect of business.

/| 81&$%

David Keig is a former Navy Lieutenant Commander whose early career included operational tours of
duty in the Far East, SE Asia and East Timor.

Returning to South Australia in the 1980’s he joined SANTOS Ltd. and ultimately was in charge of
field logistics and head office management. In the late 80’s he started a management consultancy
which specialized in corporate change management with a focus on career management activities.
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For eight years he was on the Board of the highly successful ADELAIDE FRINGE, helping take that
event to be one of the most popular major events in the Southern Hemisphere. He was a Fellow of
the Australian Institute of Company Directors, a Fellow of the Australian Institute of Project
Management and a Chartered Management Consultant via the Institute of Management Consultants
Australia.

Now semi-retired, David occasionally consults in senior executive career management.

David Keig Executive Management Services
66 Gilles Street, Adelaide SA 5000

Phone (m) 0439 716 470 or 08 8232 3350
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Keeping ego out of strategy development is critical.

Lack of ego will aid in knowing when to be conservative (revenue analysis), and when to be bullish
(innovative ideas). Remember that customers buy your goods and services, not you.

If they are buying you, then you have bought yourself a job, you are not carrying on business.

8 2.

That's it. That is step 1.
Do a SWOT analysis on your business to identify it's
Strengths
Weaknesses
Opportunities
Threats

Then set a strategy to maintain, overcome, capitalize or eliminate them.

Don't over-intellectualize this. Don’t get bogged down in Dashboards, SCAN'’s or other tools just yet.

They can all be looked at later. You need to understand the basics of your business first.

# !

It is one thing to identify the business’ internal Strengths, but the challenge is to really know and
understand them.

A business that does not know what it does best and then maintain that competitive advantage is
destined to have real success elude it.

Typically, some of the important strengths of a business may be

patents

a strong brand

excellent goods or services

cost advantages from internal know-how
access to high grade raw materials
management expertise

Some of these, such as patents or exclusive rights can be easily identified. Others, such as
management expertise may not be as easily recognized.

© Parkland Business Services Pty Ltd 2009
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To identify strengths, market research and customer reports are typically used. But the best analysis
comes from a deep drilling down into each element of the business and understanding benefit that
this capability brings to the business.

The real issue is how can the business use its Strengths  to its advantage?

i 2

The flip side to being able to capitalize on Strengths is to know and overcome internal Weaknesses of
the business.

Internal weaknesses may include:-

lack of patent protection

a weak brand name

poor reputation among customers
high costs

reliance on too few people

lack of reliable access to raw materials
inability to access credit/capital

lack of corporate governance

A business challenged with any weaknesses must take immediate steps to overcome them or the
very backbone of the business may be broken. Once broken, it may be that the business dies — or is
seriously threatened.

In a high cost area of the business, you should undertake a close analysis of both margins and
processes. You may be failing in both areas.

Don't forget, sometimes, an element of the business may be both a Strength and a Weakness. For
example, an extraordinary sales person might bring in significant revenue, but may also be a threat to
that revenue when he/she leaves. Good leadership skills will be needed to convert that weakness to
an advantage. A good employment contract will stop them from taking clients.

The real issue is how can the business overcome each Weakness in the business?

This aspect of the SWOT is forward thinking and creative.
Business Opportunities may be found in:-

meeting unfulfilled customer needs
the arrival of new technologies
loosening of regulations

removal of barriers to entry

The skill in identifying these Opportunities is not to be blue sky gazing. Each Opportunity needs to be
real and quantifiable.

Undertaking an analysis of Opportunities is a process of risk analysis. If the numbers regarding a
perceived Opportunity do not stack up, then it is not an Opportunity; it is an unjustifiable risk.

The issue is how to convert your business Opportunity into a Strength?
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The identification of things outside your business that may threaten it, is not just about dealing with
your competitors. It can include understanding:-

shifts in consumer tastes

emergence of substitute products

new technology

new regulation

and, in 2008/09, a changing global economy

So, how do you eliminate these threats.

There are some things that you cannot change — like the global economy. But the threat to your
business is not eliminated by you fixing the global economy — but by having a strategy to deal with the
challenges that this presents.

[the rest of this page has been left intentionally blank]
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Stop talking and procrastinating. DO THE SWOT- NOW. No excuses.

Here is some help! Print this page. Fill in the table. Get your team together. Dig out resources within

the office. Call in your consultants if you need to. Whatever you do, DO IT NOW.

® Internal Strength

- Which Means ...

- Strategy To Maintain

Today | will

® Internal Weakness

- Which Means ...

- Strategy To Overcome

Today | will
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® Market Opportunities

-  Which Means ...

- Strategy To Capitalize

Today | will

® External Threats

- Which Means ....

- Strategy To Eliminate

Today | will
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Strategy is what a company does, or doesn't do, to fulfill its vision in a competitive marketplace
(Finkelstein S. Why Smart Executives Fail: And What You Can Learn from Their Mistakes (Portfolio,
2003)).

The SWOT analysis crystallizes the business’ goals and allows it to set out the steps and develop the
strategies needed for the business to achieve them.

So, a strategy requires not just a clear idea of what the goal is, but also an understanding of the
impact that the implementation of that goal will have on the business.

If a strategy is high risk, then it may be fundamentally flawed — needing reconsideration, development
or possibly, be abandoned.

Consider those strategies long and hard by
Establishing the real goals
Identifying risks
Analyzing the risks and eliminating them if possible
Evaluating the remaining risk
Treating the risks and then

Monitoring and reviewing the decision

' 2 @42 @

Your SWOT analysis is likely to have helped you identify areas of “waste”. Some wastage occurs
because of

under-utilized staff,

processes not being done efficiently,
loss of customers,

theft,

insufficient margins on certain sales,
customers going with exiting staff,
employees going with exiting staff,
not following up on quotes etc.

Managing waste is not just for when times are tough. Any sound business strategy that works well in
tough times works even better when the going gets a little tough — though realistically business may
not be as buoyant as in the good times.
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Eliminate waste, then look to innovation — that is look after existing revenue first.

To do this you need to truly understanding every aspect of your business and the opportunities that
are available to it.

Like the SWOT, don't over intellectualise this process. Ask those at the coal face to provide
suggestions for elimination of waste and new ways to do things. After that, because there will still be
room for improvement, call in an expert.

Remember, if there are five processes to get a job done and each has a 2% chance of failure, there is
a 10% chance of failure and therefore waste.

* $% 0 7?1

Minimum revenue requirements are based on a business’ break-even point. Not knowing the
breakeven point means that, you do not know how much revenue you need to cover the costs — in
which case you could easily make a loss.

If you can’t reach the breakeven point, then the business will not make a profit.

Use expert help to work out how much you need to charge and how much you need to sell. Margin
analysis is a make or break proposition. You may need expert help.

As an aside, don't forget to protect the very assets that generate that.

One way is to use contracts. License and confidentiality agreements for intellectual property
(including brands); insurance for financial security; employment agreements with post-employment
restrictions for the business’ customer base; appropriate terms of trade with retention of title clauses
will allow stock to be reclaimed if your creditor becomes insolvent etc.

Registrations (e.g. patents and trade marks) are also important as they give the business the
exclusive rights of use of the asset in question. Don’t wait till it is too late.

'O 7

It is important to use the right business structure to protect your business and personal assets.

Note well: Asset protection strategies ALWAY fail if a person shifts assets out of their name with the
intention of defeating creditors.

Always.

Courts have unravelled transactions that are weeks old and years old. Sometimes up to almost 30
years!

So, where people have no choice but to operate a business in their own names, they need to own
only what they are prepared to lose — which can mean being a little creative in your asset owning
structures. Service companies are important here.

Using a partnership structure can be fraught with danger — principally because each partner can be
held liable for 100% of the debts of the partnership — even with no involvement in the event that gave
rise to the debt.

It's guilt by association.
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However, a partnership of companies or trusts can be used to minimize the impact of any law suit —
so that only the assets of the partner are risked, not the personal assets of the people behind them.

Where a company structure is proposed to be used, there is justification for dividing the business into
an operating entity and an asset holding entity. That way the asset holding entity allows the operating
entity to use its assets — for a fee - but the operating company never owns them.

As it is usually people who cause things to happen, the entity that employs them is likely to be sued.
And that entity is set up not to own any assets.

Ownership of the shares in those companies is a critical issue. Done incorrectly, the rationale behind
the structure will fail.

Trusts are effective in putting another layer between creditors and owners. They also have tax
advantages (both income tax and capital gains tax) and income distribution advantages. Expert
advice is needed here.

Management Agreements are important where there are two or more owners of an SME. These
govern the relationship between the parties; ensure the joint intentions of the owners are being met;
can prevent one party from being frozen out from management of the business; and importantly,
should contain a dispute resolution mechanism.

A Shareholders Agreement with appropriate buy/sell provisions that deal with both the intentional and
unintentional exit of a party and the buy out of their interest is also important — as at the time of
purchase/sale, it is unlikely that the parties will be on fond talking terms! “Tag along” agreements
mean that minority shareholders do not have to remain so if the majority sell out.

In short, proper business structuring can be critical to the long term survival of the business.
However, it is also an area where expert advice is needed. And the appropriate structure needs to be
supported by proper business practices and good management; as in some areas of the law,
personal liability can be attributed to owners and employees of businesses regardless of the structure
in place.

7 7 /

The most important asset that you need to protect is your ability to earn your income. Without this all
else fails.

No money to pay the mortgage, food bills, phone bills etc. You might even lose the family.
Income protection insurance is therefore a must.

Insurance is also important for your other assets. House, car, health etc. Use a good broker -
remember you get what you pay for with insurance. If the insurance is cheap, there will be a good
reason for it.

Personal asset protection goes hand in hand with the business structures being used and the
motivation for their use.

Just like in the case of business, using companies and trusts (including superannuation) are the best
ways to put personal assets beyond the reach of creditors, and yet still retain control. Using your life
partner to hold assets may also be an excellent option (if they are not in the same position as you).

However the strategies come at a cost — loss of control, increased regulation and a tax issues are the
obvious.
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For example, the use of a superannuation fund to hold assets is an excellent way to protect personal
assets — albeit with the restriction that those assets cannot be accessed until a “condition of release”
is met. Business real estate owned by a self managed super fund can protect it from creditors.

Your personal estate plan should deal with what is to occur when you are “economically dead” — in
other words no longer able to work.

It should also address what is to happen when you die.

An estate plan must deal with assets you own in you personal name (which may be minimal) and your
interest in business entities (including any partnership, superannuation or trust) which could be
substantial and the tax implications of each. Tax implications need to be addressed and understood —
so that the best outcome is achieved for everybody.

Business owners should never (that means NEVER) use an internet Will.

! B

Christine Jankus is the managing director of Adelaide based Parkland Business Services Pty Ltd-
strategic business advisers

Christine has qualifications in accountancy, law (including a masters degree) and is a qualified
financial planner. She is also a regular workshop presenter in the areas of understanding business
and legal obligations, and risk management strategies.

Having conducted a successful legal and financial planning practice for the past 5 years and having
been purely a commercial law specialist for over 20 years, Christine’s client base is made up almost
exclusively of business owners and entrepreneurs.

Christine’s strategy is to combine her skills and draw into the Parkland Business Services team
advisers who advise clients on how to reduce waste, minimise risk and improve productivity and
profitability — all to sustain growth.

For more information on Parkland Business Services, you can email Christine at
christinej@parklandbiz.com.au or phone 1300 729 113.
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Unfortunately, only about 2% of all sales professionals in today’s world have taken the trouble to

master their craft and a further 13% have made some effort to learn.

The majority, 85% have not kept up or never learnt in the first place. Those that sell learn from those

around them, picking up their bad habits, never progressing beyond a basic level.

? @

Before you leave the office ask your self some questions. Have you got pens and paper, brochures,

proof materials, product samples, materials, parts business cards, forms, contracts?

Is your car clean, are you clean and well groomed, shoes clean, hair combed, shaved, do you smell
good? Have you allowed enough time for travel with delays, what's the map reference of the prospect,
telephone numbers, who's the receptionist. What do you know about the client, their business, their

products and services, their values likes and dislikes, reputation, expectations?

What will you say, do, show, how will you say it, do they have a need for your product or service and
how can you prove it. Who are your competitors, what do you know about them and their

products/services? What's your purpose for the meeting? Do you have a fall back position?

? Q@

You have two ears, two eyes, and one mouth. Use all senses to the best effect. Never ever interrupt a
customer for any reason it’s just plain rude. Listen to your customer talk; analyze what they are really
saying and what it means. Listen to a customer long enough and they will tell you everything you
need to know to make the sale. When a customer is talking you are in control of the process. 93% of
all communication is non verbal so be aware of how you look and sound and when you do speak

make it count.

? L7 ?

Use a Consultative approach and work with the customer to solve a common problem for which your

product or service is the best solution.
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Stay on the subject and be aware of which stage the process is at, build the relationship with rapport
but make sure it's in the right part of the process. If the client is called away during the meeting, get

them back on track where they left off.

? ! ! ! 0

Customers are never there to buy your product. Until you convince them you have the best solution to

their problem they are looking for reasons to eliminate you.

Buying is just a process of elimination.
? / $ %0

Never assume you know you know what's in the customers mind. Never assume you know what the
customer is about to say. Never assume the customer has only one choice and never assume you

are the first person to offer your product or service.

Master sales professionals never assume anything.
? n + + % ’

If you make a promise, keep it, always. If you tell the client you will get back to them, diarize it and get

back when or before you promised.
? 0 )

If you're late they'll close the gate. Perhaps not physically but mentally. If you are going to be more
than 1 minute late, phone ahead, apologize, ask if it's still alright and tell the client when you’ll actually

be there. It show respect for the customers time.

Master sales professionals are never late.

2 @ |

More sales, than most people would imagine are lost simply because the sales person didn’t close the

sale. The ABC of sales is Always Be Closing.
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Master sales professionals love objections. They know they are essential to every sale. They tell you
what'’s important to the customer, what's in their mind and what to talk about next. The law of 6 states

there are never more than 6 objections in a sale ... Count Them.
? : 7

It's never personal, it's just business. Never take rejection personally, never take disparaging remarks
personally. It goes with the job and you need to learn to deal with it. Keep positive, reject all negative
influences, think of the positives you have. If someone says you're stupid, unless they are a qualified

psychologist they are not qualified to judge, it's just an opinion and you know better.

Master Sales professionals are unshakable.
? 0&9

Never show any bad habits for any reason. A self examination will reveal any bad habits you may

have. Be aware of them and never show them to the client.

?

Never ever lie, for any reason even when it hurts. Even if you have to tell a client something that may
result in losing the sale, tell the truth. The client may not like what they are hearing, but at least they
know you are truthful. Lie and it's another large chunk of your backside gone, not to mention your
credibility. Common reasons for lying include, price, delivery dates, product supply, competitor's

products, false product claims.
? 0O @ 1

The opposite of Negative is Positive so always show a spark. Being negative about anything is a sure
way to lose a sale. High self esteem is essential and approaches all obstacles from a positive, can do
point of view. Use positive language, body language, tones of voice, dress and mannerisms. Work on
losing all negative words from your vocabulary. These are no, can't, won't, couldn’t shouldn't and

many more.

? @ !

Communication is one of the major keys to selling and don’t forget it. Keep in touch with the customer
during and after the sale. Build a strong relationship based on professionalism and service it. Send
thank you notes after each contact; thank people for payment, for seeing you, for buying, for referring

and so on. Send cards at birthdays and Christmas send newspaper clippings of things that interest
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them.

Master sales professionals build strong lasting relationships.

? @ , ? !

Walk a mile in my shoes, is a very true statement in professional selling. Always put yourself in the
customer’s shoes and truly know how they feel. When they can see you really understand then

success is a whole lot easier.
? " @ % % >11& !

Find out how many people are involved in the sale, their positions, and names and treat them with the
same respect of your contact. Many sales have been lost because the salesperson failed to include

the real decision maker.

Master sales professionals know everybody.
? 7 &

Keeping poor sales records is being lazy. Good sales records, let you follow up without fail, never let
you forget, tell you what you and your client last spoke about and when you should meet again. They
should be a synopsis of everything you and the client spoke about and they need to record every
contact you have. Trying to keep everything in your head is un-professional. Do your paperwork on

the spot immediately after the meeting not later in the week like the 85%ers.

Master sales professionals keep immaculate records.

Contact Reg at businessg@businessg.com.au or on 1300 557 037

For more information, visit the Business Guerrillas website www.businessg.com.au
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In the early stages of starting a business, business owners usually focus on running the operational
side of their business. It is easy to ignore the paperwork building up and to put it off for more

interesting or possibly urgent matters.
Unfortunately, the paperwork will eventually become urgent leaving you exposed to making mistakes.

The problem with bookkeeping is that it can be put off for quite some time before it becomes urgent.
Meanwhile problems develop and go un-noticed. It can then be too late or very costly to fix the

problems.

The best advice | could give if you don't have time to attend to your bookkeeping immediately, is to at

least set up a good filing system for your paperwork from day one.

0 , C &$

Keep .. business related receipts, especially if you have no other proof of purchase i.e. a cash
sale. Write on your receipts a brief description of what you bought (i.e. materials, equipment, etc), the
date and payment method. This will greatly assist anyone such as a bookkeeper who may assist you

in entering this information later on.

Open a business bank account as soon as possible and use it for all business related transactions. If
you need to pay for expenses on a credit card and you can't get a business credit card, then set aside

one of your personal cards for business use only.

If you need money from your business to pay for your living expenses, transfer a regular amount from
your business account to your personal account and pay your personal expenses from personal

accounts. Mixing business and pleasure gets messy and will waste time down the track.

File all of your invoices, receipts and bank statements neatly in a folder (by month or quarter is often a

good method) so that you have everything ready to go when the time comes that it is urgent.
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As your business grows and you have too many transa ctions to manage manually, you should

consider using a computerised bookkeeping system.

Whilst these packages are designed to be used by non-accountants, not everyone finds them easy to

use or understand.

Setting up a useful chart of accounts is the starting point of a computerised system. This is a listing of

all of the Assets, Liabilities, Income and Expenses relevant to your business. These systems have
standard charts, but it is best to make sure that it will align with what your Accountant will be using, as

it will save them time when preparing your end of year financial statements.
Common errors associated with a chart of accounts include:

Not separating Cost of Sales from Overhead expenses

Recording one-off or non-business related income with your trading income
Recording business Assets as Expenses

Having too many accounts or too much detail where it is not required

Untidy / messy accounts that make data entry tedious and time consuming

The chart of accounts forms the basis of all future reports; therefore it is vital that you get this right

from the beginning.

0 Co [/

A common downfall in bookkeeping is either not reconciling your bank accounts or reconciling them

incorrectly.
Reconciliation means “checking” that all of your transactions have been entered correctly.

Checking is easy and all you need to do is compare what you have entered into your system against
what appears on your bank statements. If you don’t check this, you could be missing transactions

that will have an impact on you either now or in the future.

For example, if you receive a remittance advice from a customer that has paid you by EFT, you may
enter this receipt and take it off the outstanding balance of this Customer. You would never know if
the Customer paid another supplier of theirs accidentally instead of you and the funds never actually

made it into your account unless you reconciled this transaction back to your bank statement.

Some owners reconcile their bank account to an incorrect balance or effectively “made up”
transactions in order to balance their bank reconciliation. If you have to do this please seek expert

help immediately!
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The bank account is not the only account where errors occur. Computerised systems have a number

of other “Control” accounts where transactions can be missed and mistakes are very easily made.

An example is the Trade Debtors and Trade Creditors accounts. If | print an outstanding Customer or
Supplier balances report from a computerised system and review this with the business owner, 9

times out of 10 we will find incorrect invoices on those reports

On the Receivables side money is often receipted against the wrong customer balance or the wrong

invoice/s.

On the Payables side, supplier invoices are entered before they have been paid and when payment is
made a separate transaction is created — not only leaving the invoice as unpaid but worse, having the

expense entered twice.

Regular reviews help you to identify when something doesn’t look right and put you into a position to

fix it before significant damage is done.
0 cCl: )&

Many business owners and unfortunately some bookkeepers too believe that once the transactions
have been entered into a computerised accounting system, the “system” will do the rest. The system
is only as good as the information that has been entered into it and if this is not correct, then nothing

the system does from that point on will be correct.

Allocate your transactions to the correct accounts to get the most out of using a computerised

system,.

A common error made in data entry is the allocation of capital assets as expenses for example when
you purchase plant & equipment to be used long term in your business, and record it as an expense

rather than an asset you'd be overstating your expenses and understating your profit.

Another downfall is the acquisition of new assets, and the financing of those assets (e.g. hire
purchase loans), not being entered properly. It is easy to forget to enter an asset that has been
directly paid for by the finance company as a transaction has not affected your bank statement. In
this case, you could be missing out on a GST credit as well as depreciation and interest deductions

later on.
0 # 8

It can be very difficult to turn down work early on, even when you know the person or business you

are entering into an agreement with may not have a good capacity to pay. It can also be very difficult
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for a business owner to ask their customers for money but at the end of the day cash flow problems

and bad debts are responsible for many business failures.

Having a good Accounts Receivable system and Credit Control policy in place, and following it, is

critical to long term survival.

Utilise your computerised accounting system to its full potential to help you manage your Debtors
better.

The golden rules are as follows:

Credit check your customers before extending any Credit.

Get your invoices out as soon as the job is complete.

Have clear, easy to read invoices, and ensure your terms (and a due date if appropriate) are
stated clearly on the invoice. If payment is not received within your stated terms then follow up
immediately.

If there is a dispute, it is better to find out early so that you have the best possible chance of

resolving it and getting at least some payment.

Stay on top of your Customers and if they promise payment and don’t deliver on that promise
then be prepared to take it further. All Debt Collectors will tell you that the longer you leave a debt

the harder it is to collect.

0 1 C &

GST continues to be a source of frustration and concern for many business owners when it needn’t
be so hard. A lot of people view GST compliance as a nuisance, but talk to many Accountants and

they will say it's the best thing that's happened to small businesses.

The fact that business owners must now prepare their accounts at least every quarter opens up a
great opportunity to actually use this process to review and take stock of your business on a regular

basis (i.e. more than once a year).

Setting up your computerised system correctly is half the battle. Once this is correct, there are a

number of reports and checks in place that you can use to ensure your GST reporting is accurate.

The starting point is to have your chart of accounts set up with the right tax codes and then record the

correct GST on each transaction and check this against the invoice you are entering.

While most transactions are either GST applicable or not, there are variations that you need to watch

out for such as insurances and vehicle registrations that have a non-reportable component.

Be careful not to claim a GST credit on a payment to a supplier that is not actually registered for GST.

It is possible for a supplier to have an ABN but not be registered.
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There are a number of other common GST errors and you can find these on the ATO’s website

http://www.ato.gov.au/businesses/content.asp?doc=/Content/59356.htm.

Keep in mind that GST is a tax like any other and only Registered Tax Agents should be advising you
in this area. If your bookkeeper is not a registered tax agent then you should consider having your

Accountant oversee the BAS lodgement process.
0 Y C7 1o/

It is a common misconception that once your transactions are entered, you can press a button and
the “system” will do the rest. However, you do need to “check” the information in the system to be

sure it is correct.

The main areas you should concentrate your “checks” on are the GST exception reports, ensuring
that your GST/BAS reports reconcile with the balances in your GST control accounts (in the General

Ledger).

This is not necessarily an easy process, especially if your accounts are prepared on an accruals basis

and your BAS on a cash basis.

The most common cause of accounts being out of balance with your GST reports are

transactions/adjustments being made in prior periods where the BAS has already been lodged.

To avoid this occurring it is best to “lock” your accounting period once a BAS period has been
completed so that you can no longer enter transactions in this period. If something needs changing

there are ways to make adjustments, but in the current period.
0 (2

Staff are a great addition to any business but unfortunately our tax authorities don’t make it easy for

us to employ others in our business.

Most computerised bookkeeping systems have payroll processing functions, but it needs to be set up

properly in the first place.
Most problems occur in the following areas:

not withholding the correct PAYG tax on payments to staff (particularly on infrequent

payments such as bonuses, commissions and unused leave on termination).
not recording employee entitlements correctly.

allowances and expense reimbursements being handled incorrectly.
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incorrect treatment of salary sacrifice deductions, and confusing salary sacrificed super and

employee additional super deductions.

knowing exactly how much Superannuation, WorkCover and Payroll Tax to pay.

Payroll is definitely an area you don’t want to get wrong so if you're not sure about something then

definitely seek professional help.

0 *#

The process of entering all of your transactions and preparing your BAS often leaves business
owners frustrated and exhausted. They often miss the most critical step of this process which is

reviewing how their business has performed for that particular period.

Computerised systems have a number of different reports that business owners can use to review
and analyse how their business has performed over a period. Financial results can be compared to

the same period in previous years and to a budget that has been pre-entered into the system.

Take the time to understand what the key performance indicators of your business are, how to
calculate them and monitor them against prior periods and/or a budget and watch for trends and

signs.

Problems left undetected for any length of time can often be detrimental to the health of a business

but caught early enough, often only need minor changes to get back on the right track.

Aside from focusing on your weaknesses that need correcting, you can also identify the strengths of
your businesses performance which can provide you with opportunities you wouldn’t have otherwise

known about.

0 # ' %

As they say “Cash is King” to a small and growing business. There are a number of ways to improve
your cash flow, however the most important thing is that you plan for and continually monitor your

businesses cash flow requirements.

One of the most common cash flow downfalls for a business, particularly in the early or growth
stages, is not budgeting sufficiently. GST, income tax and payroll liabilities such as PAYG withholding

and superannuation guarantee all need to be budgeted for.

As there is a time delay between collecting GST and paying it over to the tax office, business owners
often neglect to put funds aside for this and often the money is spent before the liabilities are due to

be paid. This also applies to payroll liabilities for staff and to an even greater extent income tax.
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Many new business owners who have previously been PAYG tax payers, often forget to budget for
income tax and if you are not paying yourself a salary, there is a long delay between earning the

money and when tax is required to be paid on your first year's profit.

Even if you are making PAYG income tax instalments towards your income tax liability, if your
business is growing you will most likely not be paying enough income tax to cover next year’s profit
(as instalments are based on your last tax assessment) and you will therefore have to budget for the

additional tax that will fall due when your Accountant lodges your tax return.

The best advice is to open a separate bank account and regularly transfer enough funds into this
account to cover GST, income tax and payroll liabilities when they fall due. Even employee leave

entitlements should be budgeted for if the potential payout is likely to be high.

You can utilise your Balance Sheet to give you information on your outstanding liabilities, particularly
if your bookkeeping is up to date and accurate. If not, then work out a percentage of your income to

put away every week or month.

0 Il A

A good bookkeeper, like a good accountant, is worth their weight in gold.

Your accountant will often be able to recommend a good bookkeeper otherwise you can look on the
Institute of Certified Bookkeepers (ICB) website. All ICB bookkeepers have to meet certain
competencies in order to become a member. This gives you a much better chance at finding a

competent bookkeeper.

Make sure you still maintain an active interest in your bookkeeping and ensure that there is always

good communication between you and your bookkeeper.

If you don’t think you have the knowledge to manage and review your bookkeepers work, then its best
to get someone appropriately qualified. It will be money well spent can save you money in the long

run too.

Your accountant will review your bookkeeping at the end of the year when they prepare your financial

statements and income tax returns at which point they will pick up any issues or data entry problems.

Take your accountant’s advice if they are not satisfied with the quality of your bookkeeping,
regardless of who has prepared your accounts. They know what to look for and it is costing you more

to have them fix the mistakes (it is more than likely costing them too).

Invest in a good bookkeeper who is able to work with, and communicate effectively with your

Accountant. This will save you time and money in the long run and everyone will benefit from this.
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Rachael Turner completed a Bachelor of Commerce at the University of Adelaide in 1996 and moved
to London shortly thereafter where she completed her Accounting qualifications (ACCA). Returning to

Adelaide in 2002, she undertook a role as an Accountant in a mid-tier Accounting firm.

In this role, her main focus was assisting small businesses with tax and financial accounting matters,
enabling her to gain a thorough understanding of the accounting and tax issues affecting small

businesses.

With a passion for working with small business owners, and a clear need for a quality bookkeeping
solution in the marketplace, Rachael started her own business in 2005 called Make Your Business
Count Pty Ltd (MYBC) — a business dedicated to providing small business owners with quality and

cost effective bookkeeping solutions.

MYBC have been able to develop strong relationships with accountants and work together for the

benefit of their clients.

Since 2005, the business has grown from a sole operator to a staff of 9, servicing a client base of
approximately 60 small businesses in a range of industries. MYBC has plans to continue this growth,
building on the solid foundations they have established, and continuing to provide a consistent and

reliable service to their clients.

Visit our website, www.mybc.com.au for more info about our bookkeeping solutions. Or contact

Rachael Turner on (08) 8471 7007 or rachael.turner@mybc.com.au.
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Businesses enter into contracts every day without thinking about it. And that is the problem — they

don't think about the consequences.

Contracts are generally looked at twice. Once when they are being entered into; and once when

things go wrong.

If we can’t change that, lets get it right the first time!

$ %% % ! &

This is so simple that it is sometimes forgotten. Before you can enter into a contract, you need to
know what you want it to achieve for you. Do not ask what sort of contract you want, but consider

what you want the contract to achieve.

For example, you do not want an employment contract when you are engaging an independent
contractor. You cannot actually "employ" and independent contractor. The rights and responsibilities
are very different.

Do you know if you want a license of land or a lease? Do you know the difference?

From a legal perspective, what you want to do needs to be perfectly clear so that the right contract

can be prepared and your lawyer can protect you position. Get a lawyer to look at what you want to

do and get it professionally drafted.

& & 10

Contracts are in many ways like a game of Monopoly®. There are the "not negotiables" - the things
that you cannot change. The law; The “Box Rules”. And the things you can change — the “House

Rules”.

“Box Rules” in the game of Monopoly® include collect $200 when you pass Go, the price for Mayfair

is $400 and when you land on a property where the owner owns the whole group, the rent is doubled.

In the real world, some of the Box Rules are

you will pay tax on all your taxable income;
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when you buy food, it will be fit for human consumption;
on a city street, the speed limit is 50 kph unless otherwise sign posted;

when you carry on certain businesses, you will hold the appropriate license.

None of these laws are negotiable, and you are expected to know them.

Importantly, you need to know the Box Rules that apply to your industry. What licenses you need;

Whether to do things a particular way (eg comply with Codes); What documents to give people etc.
Then there are the House Rules - the things that you can negotiate to your heart's content.

The most common House Rule in Monopoly® is what happens on free parking. Do you collect the
Chance and Community Chest money when you land on free parking? Have you checked the rules?

That is not what is meant to happen! This is a House Rule.

In contracts, common House Rules deal with money - how much to pay, when to pay it, how it is paid,

what happened if it is not; what is to be done, by whom, when etc.

The bottom line is learn what Box Rules apply to your industry and in the contracts that you use - and

have a system to keep up to date.

2! 5 5D

When you are entering into any contract, you need to know who "you" are. If you trade as a sole

trader, partnership, company or trust it is important that the right entity enters into the contract.

You wouldn’t want to enter into a contract in your personal name and assume all the responsibilities
(including a personal obligation to pay), if the contract should have been with the company that

carries on the business.

If the wrong person/entity enters into the contract, then the risk is with the wrong party.

$ % %! % !

Just as it is important to know who you are (see Contract Tip 3), knowing which party is going to enter

into a contract with you is also critical. Unfortunately, it isn’t always easy to work out who that is.

Let's say that you wanted to buy a second hand car in the private market. You would want to check
that the person who signed the transfer of registration was the person whose name was on the form,

wouldn’t you?
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In business, it isn't always that simple; and with businesses being structured to so that owners protect

their business and personal wealth, knowing which party to contract with can be tricky.

$ % %! &

You wouldn't get a carpenter to fix your car; a heart specialist to fix your skin problems; or a car
manufacturer to make bread. Why not, because they do not know what they are doing in these

unfamiliar fields.

When you enter into a contract you are undertaking an obligation to do something. Know and
understand what those things are. If it takes you to unfamiliar territory, access experts who can

deliver on your behalf - as at the end of the day you are responsible.

$ % ! 7

Sometimes, the parties "agree" on the price to be paid - but each of them in reality is considering a

different price. Some of the things to consider include:-

how much are you paying for each asset. You may need advice on this and be prepared to
compromise if there are going to be tax implications for either party.
whether the price includes or excludes GST - or if the transaction is GST free
who is to pay stamp duty (if any) and if that is you, budgeting for it. If there is an obligation on
one party to pay and they do not, the other party cannot enforce the agreement in Court.
who is to pay the cost of the contract negotiations. Usually each party pays their own costs -
but you should always check - sometimes there is a contribution to be made to the other
party's costs.
If money is to be paid over a period — is interest payable, what security (if any) is being
offered, what risk is there is to the value of the security over time.
Understand the implications of a liquidated damages clause - and the impact that can have on
the amount that you may ultimately receive.

As each of these can significantly vary the total amount that you pay or are paid to complete the

contract, you need to know to ask about them BEFORE you sign on the dotted line.
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When negotiating a contract — walking away feeling a little depressed is good. You have probably

understood it.

Many business people have rose coloured glasses on when they negotiate a deal - assuming that all

will go well. Experience shows that simply is not the case. Things go wrong, and often!

The most common complaint in a transaction is that you don't get paid. What happens then? Can you
charge interest? If the contract is for the sale of goods, is there a retention of title clause? Do you
have security for payment? Can you walk away from the contract to minimise your losses and if so
how? Look to see if these issues need to be addressed in your contract.

More complex issues arise when there is an ongoing relationship - such as one where payments are
staged - like a construction contract. What happens if part way through the process something goes

wrong? Do the parties want to end their relationship or just fix what has gone wrong.

In the end, you must assume that Murphy's Law will prevail.

' 91 A

You need to know when the relationship is going to end as it invariably will.

Sometimes a contract will end when a project is finished, or a transaction concluded.

Sometimes, there is an ongoing relationship and once your objectives have been met it will be time to

move on (typically with business investors).

The most important thing that you need to remember is that in most cases you simply cannot just walk

away from a contract.

The contract should therefore minimise the risk of it all ending in tears so that every one walks away

with dignity with the best possible outcome.

A lease is an example where in most cases you won't be able to get out of the contract unless the

term has expired and you have given the necessary notice.

Some agreements seem to have no end date. These can be terminated on reasonable notice. What

is a reasonable is a question of fact and will depend on the circumstances.
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If when you exit you need/want to be bought out, then your buy/sell agreement should set out how to
value your interest in the business. Your view and that of your business partners may not be the

same.

( / @

All contracts are negotiable. The only terms of a contract that are not negotiable are the clauses

dealing with Box Rules (see Contract Tip 2).

A person who will not negotiate is either coming from a position of great strength, or is inflexible. It is
up to you how you deal with it. Negotiation takes practice and overcoming the fear of the other

person saying no.

There is a wealth of information on how to negotiate - Google it for over 11 million hits! But there are
common threads. These include know what you want to achieve; if you cannot achieve it know, your
BATNA (Best Alternative to a Negotiated Agreement); Understand the WIIFM (What's in it for Me)

principle; and knowing when to walk away are the obvious ones.

Sometimes negotiation is best done without the intervention of lawyers. Lawyers get caught up in
their role as advisers and looking after the best interest of their clients. But they sometimes forget
about the commercial reality of the transaction.

If you resolve an issue commercially and your lawyer does not like it, listen to their advice - they will
advise you of any pitfalls in your plan. But if after you have heard and understood the advice you are

determined to continue - then do so.

Remember, in a good negotiation, everyone walks away a little disappointed.
* & 07+.7?

If only every one would read what they signed. Except in very limited cases, once you have signed
something, you will be bound by it. If you want to change it you need to negotiate with the other
side/s, and convince them it is in their interest to do so.

Don't get caught.

Personal guarantees are often incorporated into other agreements and directors asked to sign them.

They are hidden in the fine print ....... and things won't go wrong ..... or will they? See Tip 7.
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In our litigious society, if things go wrong, it is likely that you will be sued (see the Litigation and

Business Chapter).

No doubt you have heard the expression "buyer beware". So, in the purchase of a business
transaction you do not have a duty to tell the other side everything. In fact many contracts say that if
it is not in the contract you cannot rely on it. BUT there are times when silence will be a representation

and you can be sued because you did not say something.

In insurance contracts you must disclose everything that the insurer reasonably needs to know. So,

now you have to say things.

Then, there are special rules apply to franchises. In a franchise agreement, you cannot say that the
parties cannot rely on any representation that is not set out in the Franchise Agreement or Disclosure

Document. This is different to the general rules.

At the end of the day, if you are in doubt or have concerns, seek advice.

Hopefully you have seen from tips 1 - 11 that there is a DANGER in assuming things.

Contracts are not to be taken lightly. You need to understand what you have agreed to do and what

you are not allowed to do once you have entered into them.

! B
Christine Jankus is the managing director of Adelaide based Parkland Business Services Pty Ltd-

strategic business advisers.

Christine is a commercial lawyer with qualifications in accountancy, law (including a masters degree)
and is a qualified financial planner. She is also a regular workshop presenter in the areas of

understanding business and legal obligations, and risk management strategies.

Having conducted a successful legal and financial planning practice for the past 5 years and having
been purely a commercial law specialist for over 20 years, Christine’s client base is made up almost

exclusively of business owners and entrepreneurs.

For more information, contact Christine on 1300 729 113 or at christinej@parklandbiz.com.au
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Being a manager has status, prestige and authority. It also carries responsibility and the onus for

making tough decisions.

Having to tell someone that they are no longer required is rough, but goes with the manager title and
not delegated down the line. In business, job loss is often just an unpalatable but necessary fact of

life.

Whatever the reason for having to let someone go, please remember you are dealing with a human

being with feelings, perhaps a family, financial obligations and a life outside of work.

Nonetheless, there are often compelling reasons why someone has to go. There’s no good way of

telling them this but there are numerous examples of how not to do it.

This chapter isn’t about the legal aspects of terminating someone’s employment that requires

specialist advice.

What this chapter intends is to provide a blueprint for how to do the deed once you have determined

there is no other alternative.

+ 8 ?A

You should write a check list that summarizes all of the activities that must be done to minimize

trauma on the day. Think of the basics of separation:
payroll (unused leave, long service leave if appropriate, pay in lieu of notice and so on)

a letter outlining the simple facts — when departure takes effect, the financial implications and

the reason for job loss

an attachment to the letter covering return of any company assets — petrol/credit cards, keys,

security access, car. Spell out how, when and where they are to be delivered and to whom

if appropriate, reiterate the corporate policy on contacting clients, use of corporate uniforms

and information, again in a separate note attached to the letter
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again, if it's relevant, attach a note about shares and options or monies owing to the firm —
outstanding expense account adjustment and so on. Please, please check and double check
the details, the dollars and cents, dates, etc and then check it once more. Don’t embarrass
yourself by delivering the message in a letter that has a typo, an error in addition or worse,

has even mis-spelled their name.
+ ?2A A &

When you are in a position to have covered off on what needs to be given to your employee on the
day, give some thought to how you are going to convey the message, where to conduct the meeting

and when.

The circumstances surrounding the departure may well influence this. If there has already been

downsizing, the remaining staff may well be expecting further announcements.

But if this is simply coming out of the blue, you perhaps can anticipate an unruly or even ugly

encounter. Or tears, or anger, or just plain relief.

You may know your employee but what you may not know is what else is happening in their life — they

may have just had a big upheaval at home and then come to work to only lose their job.

Expect the unexpected.
+ 7

Prepare yourself mentally for the meeting — remember, this is a business decision that has to be

communicated in a somewhat businesslike fashion.

+ 8 1 ' #

It's not one where you start by comparing the game on the weekend or talking about the weather. Just

get to the point, yet in a humane and compassionate manner.

Explain the simple reason behind the job loss and try to keep in mind that if the recipient is shocked at
your announcement, he or she may well not hear or take onboard anything else you say later. Don’t
enter into a discussion about the job loss, just reiterate if necessary that the decision, whilst a difficult

one, is not negotiable and there are no other alternatives whatsoever.

Don't get into any argument over your decision either — if the meeting gets rough and reason is not
going to prevail, you may even have to walk away from the encounter. That's actually a reason not to

conduct the meeting in your own office and if possible to use “neutral” territory like a conference room.
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Many firms use the services of an outplacement firm to help departing employees cope with the
change and then to find either a new job or select an alternative (study, retirement etc). The careers

counsellor can be invaluable on the day and take over from you at the end of your meeting.

Hence the letter and attachments. Something to take home. Something to at least outline the
financials and any assistance on offer (like outplacement or financial planning). But more importantly,
something that can be read at home, perhaps shared with a partner, that conveys the message that

may not have been fully absorbed during the meeting.

Obviously you aren’t going to go on to the shop floor and tell someone they are finished in front of
their colleagues but then again do you call that unsuspecting person to the Boardroom or worse, give

them advance warning that they have been summoned at a specific time.

Please just take time to think through the how, when and where and think how the recipient may feel
about this meeting and tailor your approach accordingly.

Remember, there’s no good way but there are worse ways.

7 7 &

A few things you may also wish to contemplate.
People are not redundant. Their job may have become redundant but they haven't.

Don't let someone go towards the end of the week — they may need to talk with someone and over
the weekend this may not be practical, so if at all possible, conduct a termination meeting early in the
week.

At the end of the meeting, allow your employee some space, let them go home rather than go back to
their workspace. Allow them the dignity of not having to go back to face the “survivors”.

Get external advice if in doubt about, for example superannuation payments and any implications
around life insurance, payments to a hospital & medical benefits fund and the like.

If there’s a company car involved, how do you get it back and equally if you take it back, how does the
employee get home.

Indeed, if your employee is traumatized, how do they get home. Are they in a fit state to drive.
It may sound trite but think how you might react if you were being told your job had gone.

One final thing. Please don't tell someone “I know how you feel” because you don’t. Sometimes it
better to say nothing and although you are dealing with a fellow human, it's better to be a little bit

reserved than trying to be kind.

There’s no good way to do this deed but by thinking through these guidelines and adapting them to

your workplace you may well do better than average.
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David Keig is a former Navy Lieutenant Commander whose early career included operational tours of duty
in the Far East, SE Asia and East Timor.

Returning to South Australia in the 1980’s he joined SANTOS Ltd. and ultimately was in charge of field
logistics and head office management. In the late 80’s he started a management consultancy which

specialized in corporate change management with a focus on career management activities.

For eight years he was on the Board of the highly successful ADELAIDE FRINGE, helping take that event
to be one of the most popular major events in the Southern Hemisphere. He was a Fellow of the Australian
Institute of Company Directors, a Fellow of the Australian Institute of Project Management and a Chartered

Management Consultant via the Institute of Management Consultants Australia.
Now semi-retired, David occasionally consults in senior executive career management.

David Keig Executive Management Services
66 Gilles Street, Adelaide SA 5000

|Phone (m) 0439 716 470 or 08 8232 3350
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If you are in business, it is almost inevitable that disputes will arise — with suppliers, contractors,
clients, customers, partners, co-directors and shareholders, Government regulatory bodies or

employees.

These days, court action often follows, which can become stressful, protracted and expensive.
Litigation is a distraction that most business people would rather not have. It takes your focus away

from running your business and making profits. Your time involved in litigation is unproductive.
Below we have set out tips about:-

reducing the exposure of your business to litigation; but

if you do get involved in a dispute, how to get the best out of your lawyer.
) 7 % 6

This advice is obvious and you have heard it before, probably many times. However, it is amazing
how often experienced business people do not put into practice these few wise words. Clearly
defining your legal relationship in writing with partners, co-directors and shareholders, joint investors,

clients, suppliers, contractors and employees can save enormous time, grief and expense later.

Yes, this means using lawyers to draw up contracts and legal documents and this may seem a little

self serving!

However, a great number of disputes are either avoided or their scope confined, if the terms of the
relationship and agreement is in black and white and signed. You should view the legal fees to

prepare these documents as a form of insurance.

Experience shows that the fees of your lawyer in having documents drawn up is but a fraction of the
costs that would be incurred in dealing with a dispute or fighting a court case where there can never

be any absolute certainty about the outcome.
) ./ 18

Ask your lawyer to incorporate Alternative Dispute Resolution (“ADR”) clauses in your contracts and

agreements, where appropriate.

ADR clauses require the parties to a contract to exhaust alternatives to Court action, such as

conciliation mediation (and sometimes arbitration) before becoming entitled to commence litigation.

© Parkland Business Services Pty Ltd 2009

49



ADR has numerous advantages over traditional litigation processes. It is usually less expensive, more
efficient and timely and often produces a resolution more palatable to all concerned. Resolutions can
be more creative than Court orders and can sometimes enable the parties to continue their

commercial relationship.

Conciliation can be a fairly informal process. It may involve a trained independent person being
engaged by the parties to facilitate settlement discussions, usually at a neutral venue. The parties
then conciliate with the independent person assisting in negotiations and recording the terms in

writing of any settlement reached.

Mediation is a more formal and structured process in which a Mediator (often a barrister or retired
judge) is retained by the parties to mediate a dispute. The parties can be legally represented and
relevant documents may be submitted by each party to the Mediator before the mediation

commences.

As with conciliation, no decision is imposed on the parties in a mediation. It is a negotiation process
in which the parties endeavour to reach a legally binding resolution voluntarily. The success rate of
mediations in resolving disputes is reasonably high. Moreover, disputing parties are often more
satisfied with the outcome of a mediation, than leaving it to a judge or magistrate to decide, as they

were involved directly in achieving the resolution.

Little is lost, even if a conciliation or mediation does not result in a resolution because each party
usually gets an insight into the other side’s position and thereafter can still resort to or continue court

action.
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In a sense, this tip follows logically from Tip 1.

Ideally, a business should keep a written record (which includes electronic records such as emails) of
all important communications. Depending on the nature of your business, even notes or a log of more

important telephone discussions should be kept.

However, staff and time constraints mean that this level of record keeping, in small to medium

businesses, rarely occurs in practice.

So may | suggest a compromise? If it appears that a potential dispute is evolving, be it with a
contractor, supplier, customer, partner, co-director or employee, start keeping a record in writing of
communications concerning the issues in dispute. Taking the time to keep contemporaneous notes of
what is said, will be an enormous help to you in refreshing your memory and to your lawyer in
understanding what happened. Later, you can refer to these notes and records of your
communication to refresh your memory to give evidence in Court, possibly months or over a year

later. Bear in mind that these notes may have to be disclosed to the other side, in a court action.

In addition, you should communicate by email and/or in writing stating the important issues and what
your position is. It is surprising how often disputes arise simply through a lack of understanding of

what has been stated in verbal communication, which is clarified and resolved, when put in writing.
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If an agreement or compromise is reached, confirm the terms in writing and have the other party
acknowledge the agreement as full and final in respect of those issues. Written records prove

invaluable later to prove what was agreed and when.

If a dispute ends up before a Court, often the party who kept better records, gets the winning strategic

position.

Despite your best efforts, a dispute has arisen in the course of your business, which looks like it may
become the subject of Court action. The following tips deal with how to get the best out of your

lawyer.

) L %

You should seek out a lawyer who has experience dealing with the type of dispute you are facing and
the areas of law involved. If you do not know a lawyer who practices in the type of dispute that you
are involved in, ask people, such as your accountant, friends in business and a Business Enterprise
Centre who they would recommend. You could also ring the Law Society referral service for the

names of lawyers who practice in the area of law concerned.

Once you have the names of two or three lawyers, ring them and briefly discuss the matter. Arrange
for a preliminary interview. Many lawyers will offer to meet with you for an initial discussion about the
dispute at a concessional rate, for example the First Interview Scheme offered by some Law Society

members being a half hour introductory interview for $33.

The first interview with your lawyer is an opportunity to discuss the issues and obtain some
preliminary advice. Ask the lawyer what experience he or she has in the type of matter you are

dealing with.

In this first interview you can usually gain an impression as to whether you will be able to form a good

working and trusting relationship with the lawyer and be comfortable in instructing them.

Also ask about fees and see if a lawyer can give some estimate of costs that may be incurred.

) > %

If a potential dispute is developing, it pays to see your lawyer early, if only to obtain some advice on

your legal position and possible exposure.
There are many advantages in seeking advice early:-

you may find out that many of your concerns were unfounded;
your lawyer may be able to devise a strategy to avoid the dispute becoming litigious;

a dispute is usually easier to resolve less expensively, when you are clearer as to your legal

position earlier;

or, if you are in the wrong, it is better that you know this sooner.
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You do not necessarily need to engage your lawyer to communicate with the other party to the
dispute, in its early phases. Sometimes it is better to keep your lawyer out of direct contact with the
other side to a dispute, where that party has yet to obtain advice themselves. But obtaining early

advice from your lawyer in a dispute can be invaluable.

) 7 ! %! %

Spend some time getting ready for meetings with your lawyer.

Review relevant documents and organise them in date order. Ideally, prepare a written précis and
chronology of meetings, correspondence and communications relevant to the dispute. Cross

reference them to the documents.

Undertaking this exercise will refresh your memory about the events and clarify your thoughts. It will
greatly assist you in presenting the facts and information in a logical, structured and sequential way to
your lawyer. As a result your lawyer will get a better understanding of the facts and identify the legal
issues more quickly. You will be the beneficiary of this, as it will take less time for your lawyer to form
an opinion and advise you accordingly. Presenting the documents in an organised way will avoid the

need for your lawyer to do this.

Also prepare a list of questions or issues you want to discuss at the meeting, so you will not overlook

anything that you wanted to cover.

In litigation matters, legal firms almost always charge fees on the basis of time spent. If you or your

staff spend the time organising the documents, it will reduce your lawyer’s time and save you money.
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When you make contact with your lawyer about a new matter, outline the issues and ask what
information and documents are needed. Your lawyer will be able to give you an idea of what will be

required in general terms in this first telephone call.

Also make your own assessment of what you should provide as, at this stage, you are much more

familiar with the issues.

The more you give upfront, in terms of relevant information and documents and what you want your
lawyer to achieve, usually means there are fewer follow up contacts from your lawyer seeking further

instructions.

This usually means less time and lower fees in carrying out your instructions. Do not hold back any
relevant information or documents that you feel may be detrimental or embarrassing to your legal

position.
Lawyers (and their staff) are bound by obligations of confidentiality.

You, as the client, are also the beneficiary of “Legal Professional Privilege” which means that

communications between you and your lawyer in which you seek or are provided with legal advice
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cannot be disclosed to a third party, without your consent. There are only some very limited

exceptions to this rule.

You need to feel comfortable in talking openly and freely with your lawyer and to tell him or her
everything that is relevant. By doing so, your lawyer is better equipped to represent you effectively

and defend your interests.
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Clients have different expectations as to what level of communication they want from their lawyer and
how often.

Some clients want to be provided with copies of all communications their lawyers have with other

parties concerning the matter and to be updated frequently, whenever anything happens.

Other clients only want to receive communication from their lawyer if there has been an important
development or an offer made. They give general instructions to their lawyer on how to handle the
matter and the lawyer proceeds accordingly. This situation usually applies to where there has been

long standing solicitor-client relationship and the clients expectations are well known to the lawyer.

Most clients want a level of communication somewhere between these two positions. Discuss with
your lawyer what amount of communication and information you seek and agree arrangements for

being kept informed.
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What you want to achieve by instructing a lawyer is something you should give thought to. An obvious
statement, perhaps. But, in the context of litigation in business, you need to consider more than

simply the legal issues involved.

Your lawyer will advise you of the merits and risks of your legal position and, where necessary,
moderate your expectations of what can be achieved. You need to consider this in the commercial

context of your business.
In deciding what your ‘bottom line’ is, to settle a dispute, matters to
consider include:-

the value of your time being lost to the business, when dealing with the litigation;
if you win, whether the other party has the assets to satisfy a judgment or costs order;
the impact on your cash flow on paying interim invoices, as the litigation proceeds; and

the fact that it is rare to fully recover legal fees spent on the dispute referred to as the gap

between solicitor/client costs and party/party costs.
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What your ‘bottom line’ is, should be kept under active review, as new information which comes to
light may change the situation. You and your lawyer should keep your eyes open to opportunities to

settle the dispute commercially.
) * L & !

Because lawyers work continuously in the law and with the Court system, they sometime forget that
the client may be unfamiliar with what is going on and why. Litigation procedures and legal concepts
can be perplexing. Ask questions about any issues that you don’t understand. This way you can

make informed decisions and instruct your lawyer on what you want to do.

You are entitled to receive clear, honest and frank communication and advice from your lawyer and
be provided with a Terms of Engagement letter setting out how fees are calculated, what
disbursements are charged, how often you will be billed, hourly rates and other terms — and an

estimate of the overall fees.

However, good communication is a two way street. Reply promptly to correspondence and phone

calls from your lawyer and respond reasonably to requests for further information and instructions.

Express any concerns you have about the conduct of your matter to your lawyer, promptly. This is

part of effective communication.
The sooner you tell your lawyer what is troubling you, the sooner it can be resolved.
Often the concern results from a misunderstanding that can be sorted out in a frank discussion.

The best approach is initially to raise your concerns in a telephone conversation and ask to have a

face to face meeting, if needed.

If your lawyer is not giving due regard to your concerns or you remain unhappy after trying to work
something out, raise it with the principal or managing partner of the legal firm. State your concerns in

a letter, if still unresolved after a meeting.

If you feel that you cannot effectively communicate with your lawyer, one solution would be to have

the conduct of your matter transferred to another lawyer within the same firm.

You should consider it a last resort to terminate your instructions and transfer your file to another legal
firm. This inevitably leads to added expense and delay. You will have to establish a relationship with a
new lawyer. However, sometimes it may be the only practical solution in circumstances where there

is a break down in trust between yourself and your lawyer.
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This chapter was written by Tom Doman, Principal of Doman Lawyers, Level 4/41 Currie Street,
Adelaide SA 5000 Ph. 8410 8133, Email:

tdoman@domanlawyers.com.au. Acknowledgment is given to John Maloney, Law Clerk for his

assistance in preparing this chapter.

Tom Doman has had over 25 years of legal experience in litigation, having been admitted to legal
practice in 1982. After some years as a Prosecutor with the Crown Solicitors Office in the Northern
Territory, Tom entered private practice and has specialised in commercial litigation and providing
legal services and advice to the business community, since 1989. During his career he has conducted
Court cases on behalf of clients in both State and Federal Courts from the Magistrates Court up to the
High Court of Australia.

© Parkland Business Services Pty Ltd 2009

55



